
 
REGULAR MEETING 

BOARD OF ADJUSTMENT 
EILEEN DONDERO FOLEY COUNCIL CHAMBERS 

MUNICIPAL COMPLEX, 1 JUNKINS AVENUE 
PORTSMOUTH, NEW HAMPSHIRE 

 
Members of the public also have the option to join the meeting over Zoom  

(See below for more details)* 
 
 

7:00 P.M.                                                        August 22, 2023 
                                                                 

AGENDA 
 

 
I. NEW BUSINESS – PUBLIC HEARING  

 
A. The request of Islamic Society of the Seacoast Area ISSA (Owners), for property 

located at 686 Maplewood Avenue whereas relief is needed to construct 6 single living 
unit structures which requires the following: 1) Variance from Section 10.520 to permit 
10,462 square feet of lot area per dwelling unit where 15,000 if required; and 2) 
Variance from Section 10.513 to permit six (6) free standing buildings where only one 
(1) is permitted. Said property is located on Assessor Map 220 Lot 90 and lies within 
the Single Residence B (SRB) District (LU-23-57) 

 
B. The request of Karyn S. DeNicola Rev Trust, Karen DeNicola Trustee (Owner), for 

property located at 281 Cabot Street whereas relief is needed for a variance from 
Section 10.521 to allow a) three (3) foot front yard where five (5) feet is required, b) 
three and a half (3.5) foot left side yard where ten (10) feet is required, and c) 36% 
building coverage where 35% is allowed. Said property is located on Assessor Map 144 
Lot 20 and lies within the General Residence C (GRC) District. (LU-23-84) 

 
C. The request of Novocure Inc. (Owner), for property located at 64 Vaughan Street 

whereas relief is needed to construct a penthouse which requires Variances from 
Sections 10.5A43.30 and 10.5A21.B (Map) to allow a maximum height of 47 feet 
where 42 is allowed. Said property is located on Assessor Map 126 Lot 1 and lies 
within the Character District 5 (CD5) and North End Incentive Overlay District. (LU-
20-214) 

 
D. The request of Cynthia Austin Smith and Peter Smith (Owners), for property located 

at 9 Kent Street whereas relief is needed to demolish the existing two (2) living unit 
structure and construct a one (1) living unit structure which requires a Variance from 
Section 10.521 to allow a) 5,000 square feet of lot area where 7,500 square feet are 
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required and b) 5,000 square feet of lot area per dwelling unit where 7,500 square feet 
are required. Said property is located on Assessor Map 113 Lot 42 and lies within the 
General Residence A (GRA) District. (LU-23-119) 

 
E. The request of Caleb E. Ginsberg and Samantha L. Ginsberg (Owners), for property 

located at 303 Bartlett Street whereas relief is needed to demolish the existing 
detached garage and construct an addition with attached garage which requires a 
Variance from Section 10.521 to allow a) seven (7) foot left yard where ten (10) feet is 
required, and b) two (2) foot right yard where ten (10) feet are required. Said property is 
located on Assessor Map 162 Lot 13 and lies within the General Residence A (GRA) 
District. (LU-23-120) 

 
II. OTHER BUSINESS 

 
 

III.  ADJOURNMENT 
*Members of the public also have the option to join this meeting over Zoom, a unique meeting ID and 
password will be provided once you register. To register, click on the link below or copy and paste this 
into your web browser:  

 

https://us06web.zoom.us/webinar/register/WN_0wnwNfSKR9CHlps5JXDwMw 

 

 

 

 

 

 

 

 

 

 

 

https://us06web.zoom.us/webinar/register/WN_0wnwNfSKR9CHlps5JXDwMw
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City of Portsmouth 
Planning Department 

1 Junkins Ave, 3rd Floor 
Portsmouth, NH 

(603)610-7216 

MEMORANDUM 
TO:   Zoning Board of Adjustment 
FROM:  Jillian Harris, AICP, Planner 
DATE:   August 16, 2023 
RE:   Zoning Board of Adjustment August 22, 2023

 
The agenda items listed below can be found in the following analysis prepared by City Staff: 

II. New Business 

A. 686 Maplewood Avenue 

B. 281 Cabot Street 

C. 64 Vaughan Street 

D. 9 Kent Street 

E. 303 Bartlett Street  
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II. NEW BUSINESS 
A. The request of Islamic Society of the Seacoast Area ISSA (Owners), for 

property located at 686 Maplewood Avenue whereas relief is needed to 
construct 6 single living unit structures which requires the following: 1) 
Variance from Section 10.520 to permit 10,462 square feet of lot area per 
dwelling unit where 15,000 if required; and 2) Variance from Section 10.513 to 
permit six (6) free standing buildings where only one (1) is permitted. Said 
property is located on Assessor Map 220 Lot 90 and lies within the Single 
Residence B (SRB) District (LU-23-57) 

 
Existing & Proposed Conditions 
 Existing 

 
Proposed 
 

Permitted / 
Required 

 

Land Use Vacant 6 Single-family 
detached dwelling 
units 

Primarily residential  

Lot area (sq. ft.):  62,776 62,776 15,000 min. 
Lot Area per Dwelling 
Unit (sq. ft.): 

N/A 10,462 15,000 min. 

Street Frontage (ft.):  47 47 100 min. 
Lot depth (ft): >200 >200 100 min. 
Front Yard ft.): N/A >60 30  min. 
Right Yard (ft.): N/A >10 10 min. 
Left Yard (ft): N/A >10 10 min 
Rear Yard (ft.): N/A >30 30 min. 
Height (ft.): N/A <35 35 max. 
Building Coverage 
(%): 

0 10.7 20 max. 

Open Space 
Coverage (%): 

100 65.3 40 min. 

Parking: N/A 16 9  
Estimated Age of 
Structure: 

N/A Variance request(s) shown in red. 
 

 

Other Permits/Approvals Required 
• Site Plan Approval – TAC and Planning Board 
• Highway Noise Overlay Conditional Use Permit – Planning Board 
• Building Permit 
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Neighborhood Context  
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Previous Board of Adjustment Actions 
February 21, 2017 – The Board granted a special exception and a variance to allow the 

following:  
1) a Special Exception from Section 10.440 to allow a religious place of assembly in a 

district where the use is only allowed by special exception.  
2) a Variance from Section 10.521 to allow 47’± of continuous street frontage where 100’ 

is required. 
February 25, 2019 – The Board granted a 1-year extension of the variance and special 

exception, to expire on February 21, 2020. 
April 7, 2020 – The Board postponed the request (to the April 21, 2020 meeting) for 

relief needed from the Zoning Ordinance to construct a 4,000± s.f. building to house a 
religious place of assembly which includes the following:  

1) A Special Exception under Section 10.440, Use #3.11 to allow a religious place of 
assembly in a district where the use is only allowed by Special Exception; and  

2) A Variance from Section 10.521 to allow 47’± of continuous street frontage where 100’ 
is required. 

April 21, 2020 – The Board voted to grant the variance and special criteria as presented. 
May 16, 2023 – The Board considered the application for constructing four (4) duplexes 

and one (1) single living unit to create a total of nine (9) living units which requires the 
following: 1) Variance from Section 10.440, Use # 1.30 to permit four (4) two-family 
unit structures where they are not permitted, 2) Variance from Section10.513 to 
permit five (5) free standing buildings with dwellings where not more than one is 
permitted, 3) Variance from Section 10.520 to allow a) 6,975 square feet of lot area 
per dwelling unit where 15,000 square feet is required; and b) 47 feet of frontage 
where 100 feet is required. The Board voted to postpone the petition to the May 23, 
2023, meeting. 

May 23, 2023 – The Board voted to postpone the May 16, 2023, petition to the June 21, 
2023, meeting. 

June 21, 2023 – The Board voted to 1) to grant the request for the 47-ft frontage 
variance (Item 3.b); and 2) to deny the request to construct four duplexes and one 
single living unit to create a total of nine living units which requires relief from Section 
10.440 (use 1.30) to permit four two-family structures where they are not permitted, 
and Section10.513 to permit five freestanding dwellings where not more than one is 
permitted, and Section 10.520 for 6,975 square feet of lot area per dwelling unit 
where 15,000 square feet is required. 

 

Planning Department Comments 

Fisher vs. Dover 

The applicant was before the Board in June 2023 seeking relief for the construction of 5 total 
buildings on the existing vacant parcel, including four (4) two-unit structures and one (1) 
single-unit structure, for a total of 9 dwelling units. The Board denied the request because the 
purpose and intent of the SRB district was to have one freestanding dwelling unit on the 
property and not to have any two-family dwellings on the subject lot. The lot is big and the 
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relief would bring the lot area per dwelling unit down to 6,975 sf where 15,000 sf per dwelling 
unit was required. Also, because the applicant did not demonstrate the hardship and need to 
have a two-family dwelling or more than one freestanding dwelling per lot or for density relief. 

The current application is a request for the construction of 6 single-family detached residential 
units on the existing vacant parcel. Staff feels this is a significant enough change that would 
not evoke Fisher v. Dover, but the Board may want to consider whether Fisher vs. Dover is 
applicable before this application is considered.  

“When a material change of circumstances affecting the merits of the applications has not 
occurred or the application is not for a use that materially differs in nature and degree from its 
predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it 
were otherwise, there would be no finality to proceedings before the board of adjustment, the 
integrity of the zoning plan would be threatened, and an undue burden would be placed on 
property owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980). 

The parcel is located within the Highway Noise Overlay District (HNOD), making development 
subject to a Conditional Use Permit and additional site review requirements per section 10.670 
of the Zoning Ordinance. 
 
If granted approval, staff recommends the following stipulation for consideration: 

1.  The design and location of the dwellings may change as a result of Planning 
Board review and approval. 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 
 
 
 

https://files.cityofportsmouth.com/files/planning/ZoningOrd-230501.pdf
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10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 
  

















































200 Griffin Road, Unit 3, Portsmouth, NH 03801 
Phone (603) 430-9282 Fax 436-2315 

27 July, 2023 

Trip Generation 
Proposed Residential Development 
686 Maplewood Avenue 
Portsmouth, NH 

On behalf of Chinburg Development, LLC, we hereby submit this Trip Generation in support 
of the applicant’s filing with the Portsmouth Zoning Board for a Variance, as allowed in the 
Portsmouth Zoning Ordinance. The Variance seeks to develop the property into 6 residential 
dwelling units. The site has been vacant for some time but previously approvals were granted 
to construct a Mosque, which had a proposed peak trip generation of 76 trips in the PM peak 
hour. 

The base trip generation for the proposed 6-unit development is based on a review of the 
Institute of Transportation Engineers (ITE), Trip Generation Manual, 11th Edition.  The land 
use code (LUC) that best resembles the proposed use is LUC 270 – Planned Unit 
Development.  Using that description, the proposed use the site generates the following peak 
hour trips: 

Weekday Morning Peak Hour: 4 Trips (23% entering; 77% exiting) 
Weekday Evening Peak Hour: 5 Trips (64% entering; 36% exiting) 

The applicant believes that the added trip generation from the site is not excessive, will not 
impact the adjacent street networks, and represents a significant decrease from the previous 
approval.  

Please feel free to call if you have any questions or comments about this application. 

Sincerely, 

John R. Chagnon, PE 
Ambit Engineering, Inc. – Haley Ward 

Enclosure 6



489

Land Use: 270
Residential Planned Unit Development

Description
A residential planned unit development (PUD), for the purposes of trip generation, is defined as 
containing any combination of residential land uses. These developments might also contain 
supporting services such as limited retail and recreational facilities.

Additional Data
Caution—The description of a PUD is general in nature because these developments vary by 
density and type of dwelling. It is therefore recommended that when information on the number 
and type of dwellings is known, trip generation should be calculated on the basis of the known 
type of dwellings rather than on the basis of Land Use 270. Data for this land use are provided as 
general information and would be applicable only when the number of dwellings is known.

The sites were surveyed in the 1980s, and the 1990s, and the 2000s in Minnesota, South Dakota, 
and Virginia.

Source Numbers
111, 119, 165, 169, 357

General Urban/Suburban and Rural (Land Uses 000–399)



4/23/23, 2:51 PM https://www.itetripgen.org/query/PrintGraph2?code=270&ivlabel=UNITS270&timeperiod=TAGEN&x=9&edition=685&locationCode…

https://www.itetripgen.org/printGraph 1/1

Residential Planned Unit Development
(270)

Vehicle Trip Ends vs: Dwelling Units
On a: Weekday,

AM Peak Hour of Generator

Setting/Location: General Urban/Suburban
Number of Studies: 7

Avg. Num. of Dwelling Units: 1115
Directional Distribution: 23% entering, 77% exiting

Vehicle Trip Generation per Dwelling Unit
Average Rate Range of Rates Standard Deviation

0.58 0.49 - 0.77 0.10

Data Plot and Equation
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X = Number of Dwelling Units

Study Site Average RateFitted Curve

Fitted Curve Equation: Ln(T) = 0.88 Ln(X) + 0.30 R²= 0.96

Trip Gen Manual, 11th Edition Institute of Transportation Engineers

0 500 1,000 1,500 2,0000

200

400

600

800

1,000

1,200

1,400

99



4/23/23, 2:53 PM https://www.itetripgen.org/query/PrintGraph2?code=270&ivlabel=UNITS270&timeperiod=TPGEN&x=9&edition=685&locationCode…
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Residential Planned Unit Development
(270)

Vehicle Trip Ends vs: Dwelling Units
On a: Weekday,

PM Peak Hour of Generator

Setting/Location: General Urban/Suburban
Number of Studies: 7

Avg. Num. of Dwelling Units: 1115
Directional Distribution: 64% entering, 36% exiting

Vehicle Trip Generation per Dwelling Unit
Average Rate Range of Rates Standard Deviation

0.72 0.60 - 0.92 0.11

Data Plot and Equation
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Study Site Average RateFitted Curve

Fitted Curve Equation: Ln(T) = 0.93 Ln(X) + 0.17 R²= 0.97

Trip Gen Manual, 11th Edition Institute of Transportation Engineers
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II. NEW BUSINESS 

B. The request of Karyn S. DeNicola Rev Trust, Karen DeNicola Trustee 
(Owner), for property located at 281 Cabot Street whereas relief is needed for 
a variance from Section 10.521 to allow a) three (3) foot front yard where five 
(5) feet is required, b) three and a half (3.5) foot left side yard where ten (10) 
feet is required, and c) 36% building coverage where 35% is allowed . Said 
property is located on Assessor Map 144 Lot 20 and lies within the General 
Residence C (GRC) District. (LU-23-84) 

Existing & Proposed Conditions 
 Existing  

  
Proposed  
  

Permitted / Required    

Land Use: Single Family 
Dwelling  

Raze and 
Reconstruct 

Primarily residential   

Lot area (sq. ft.): 3,864 3,864 3,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

3,864 3,864 3,500 min.  

Street Frontage (ft.): 49.5 49.5 70 min.  
Lot depth (ft.)  77.5 77.5 50 min.  
Front Yard (ft.): 1.8 3 5 min.  
Left Yard (ft.): 0 3.5 10 min.  
Right Yard (ft.): 2 10 10 min.  

Rear Yard (ft.): 5.3 20.7 20 min.  
Height (ft.): <35 <35 35 max.  
Building Coverage 
(%):  

36 36 35 max.  

Open Space 
Coverage (%):  

>20 >20 20 min.  

Parking  3 3 2   
Estimated Age of 
Structure:  

1870 Variance request(s) shown in red.  
  

 

Other Permits/Approvals Required 
• Building Permit 

 



8  

                                                                                          August 22, 2023 Meeting 

Neighborhood Context  

 

 
 

 
 
 
Previous Board of Adjustment Actions 
June 27, 2023 – The Board voted to deny the request to demolish the existing single-family 
dwelling and detached one-story garage/shed and construct a new single family dwelling 
with attached garage which required the following:  

1) Variance from Section 10.521 to allow a) 3' front yard setback where 5' is required;  

Aerial Map 

Zoning Map 
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b) a 5' south side yard setback where 10' is required;  

c) a 3.5' north side yard setback where 10' is required; and  

d) a 43% building coverage where 35% is allowed. 

 

Planning Department Comments 

Fisher vs. Dover 

The applicant was before the Board in June 2023 seeking relief to demolish the existing 
single-family dwelling and detached garage and to reconstruct a new dwelling with an 
attached garage in its place. The newly constructed dwelling was proposed within the front, 
left and right-side setbacks and with an increase in total building coverage from 36% to 43% 
where 35% is the maximum. The Board denied the request because the spirit and intent of 
the Ordinance was to prevent overcrowding and the request for 43 percent building coverage 
where 35 percent is permitted did not meet the criteria. Additionally, the applicant did not 
establish that there was an unnecessary hardship for the building coverage and all the 
requested setbacks. 

The application before the Board proposes to demolish the existing single-family dwelling and 
detached garage and to reconstruct a new dwelling with an attached garage in its place. The 
new design reconfigures the structure on the lot and seeks relief for its location within the front 
and left side setback and with a total building coverage of 36% where 35% is the maximum. 
The Board may want to consider whether Fisher vs. Dover is applicable before this application 
is considered.  

“When a material change of circumstances affecting the merits of the applications has not 
occurred or the application is not for a use that materially differs in nature and degree from its 
predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it 
were otherwise, there would be no finality to proceedings before the board of adjustment, the 
integrity of the zoning plan would be threatened, and an undue burden would be placed on 
property owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980). 

Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
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(b) Owing to these special conditions, a fair and substantial relationship does not exist 
between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 
 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an 
applicant for a special exception or variance concerning features of proposed buildings, 
structures, parking or uses which are subject to regulations pursuant to Subsection 10.232 
or 10.233 shall be deemed conditions upon such special exception or variance. 

 

 

. 
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VARIANCE APPLICATION OF 
Karyn S. DeNicola, Trustee of the Karyn S. DeNicola Revocable Trust (the “Applicant”) 

for property located at 281 Cabot Street, Portsmouth, NH 03801, which is further identified as 
City Assessor Map 144, Lot 20 (the “Property”).  The Property is located within City’s General 

Residence C Zoning District (the “GRC District”).  
 

A.  Introduction and Factual Context 
 

i. Development Team and Application Materials  
 

The Applicant’s development team consists of John Chagnon, PE, LLS, of Ambit 
Engineering, Inc. (“Ambit”) and Carla Goodknight, AIA, NCARB of CJ Architects.  Included 
herewith are the following enclosures:  

 
 Aerial Photograph, Zoning Map and Assessor Map 144.  See Enclosure 1. 
 Tax Card. See Enclosure 2. 
 DeNicola Residence, 281 Cabot Street, Portsmouth, N.H. plan set from Ambit, dated 24 

May 2023 and revised on 24 July 2023, to include an Existing Conditions & Demolition 
Plan on C1 (the “Existing Conditions Plan”), a Variance Plan on C2 (the “Variance 
Plan”), and an Erosion Control and Notes & Details on D1.  See Enclosure 3.  

 DeNicola Residence renderings and elevations from CJ Architects Duplex dated 15 July 
2023 to include Floor Plans & Elevations on sheet A1 and Existing & Proposed Views on 
sheet A2 (the “Architectural Plans”).  See Enclosure 4.   

 Existing Conditions Photographs.  See Enclosure 5. 
 Originally Proposed Floor Plans & Elevations.  See Enclosure 6. 
 Minutes of the Board of Adjustment Meeting June 27, 2023.  See Enclosure 7. 

 
ii. Fisher v. Dover, 120 N.H. 187 (1980) Analysis  

 
As a foundational matter, the Applicant addresses the Fisher v. Dover doctrine which is 

rooted in the notion of administrative finality, and submits to the Board of Adjustment that it 
should consider this application because it is materially different than the application the 
Applicant formerly filed with Board of Adjustment in May of 2023. Further, the revised 
application addresses concerns expressed by the Board regarding the massing and building 
coverage of the proposed single-family dwelling, as well as the design for the same.   

 
In May of 2023, the Applicant filed a variance application with the Board of Adjustment 

proposing to raze and remove the existing single-family dwelling and garage/shed on the 
Property and replace the same with a new single-family dwelling and attached garage.  The new 
dwelling was proposed to have a garage, kitchen, dining area, living room and master bedroom 
on the first floor and three bedrooms and 1.5 bathrooms on the second floor.  See Enclosure 6.  
Though the net result of the Applicant’s previous proposal would have been a property which 
was generally more dimensionally conforming with the Zoning Ordinance’s requirements than 
the existing conditions (front and side setbacks were proposed to be more conforming than the 
existing conditions), the previous proposal contemplated an increase of building coverage from 
1,408 sf (existing) to 1,665 sf (proposed), an increase of 257 sf (approximately 7%).  See Id.    
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At its 27 June 2023 public meeting, the Board denied the variances requested by the 
Applicant.  In so doing, and as depicted in that meeting’s minutes, several of the Board members 
expressed concerns regarding the additional building coverage proposed by the previous project 
and with the architectural inconsistencies of the proposal when contrast against the character of 
the other New Englanders on Cabot Street, to specifically include the lack of a front door on the 
front façade and steps to the sidewalk.  See Enclosure 7. 

 
In New Hampshire, unless a Board of Adjustment application presents a “material change 

of circumstances affecting the merits of the application … or the application is for a use that 
materially differs in nature and degree from its predecessor, the [Board of Adjustment] may not 
lawfully reach the merits of the petition.”  See 15 Loughlin, New Hampshire Practice, Land Use 
Planning and Zoning, 4th Ed., § 21.20.  The burden of proving a material change of 
circumstances is on the applicant.  Id.  Further, applicants who submit a new proposal in an effort 
to meet the municipality’s concerns are generally not barred from doing so under Fisher v. 
Dover.  See id. citing Bois v. Manchester, 113 N.H. 339 (1973) (subsequent petition was found 
to be sufficiently different; first petition was to change two-family dwelling into lodging house 
for 18 persons; subsequent application was to change two-family dwelling into residential use 
center for no more than 15 boys with a trained staff of three) and Morgenstern v. Town of Rye, 
147 N.H. 558 (2002).   

 
In this case, the Applicant’s new proposal materially differs in nature and degree from the 

original proposal and constitutes a response to the observations and opinions of the Board of 
Adjustment at its 27 June 2023 hearing.  More specifically, to address the concerns raised by the 
Board of Adjustment regarding massing, the Applicant’s proposal no longer requires relief from 
the side yard setback (right) and the proposed building coverage has been reduced to 1,406 sf 
which is below the building coverage of the existing conditions which is 1,408 sf.  The result is 
that instead of a proposal contemplating a roughly 7% increase of building coverage on the 
Property, the new proposal contemplates a 2 sf reduction of building coverage, though the same 
36% ratio applies.  Further, to address the observations raised by several Board members, the 
design of the proposed single-family dwelling now incorporates a front door with steps leading 
to the sidewalk on the front façade, which is in-keeping with other New Englander style single-
family dwellings on the east side of Cabot Steet.  See Enclosure 4. 

 
 Because the new proposal no longer requires side setback (right) relief and contemplates 
building coverage which is less than that of the existing conditions on the Property, and because 
the Applicant has otherwise addressed concerns raised by the Board regarding the design of the 
proposed single-family dwelling to make it more consistent with other single-family dwellings 
on the east side of Cabot Street, said proposal is materially different than the original proposal 
and the Board of Adjustment ought to consider the merits of same.   
 

iii. Property Description, Existing Conditions, Character of Neighborhood and 
Applicable Zoning Regulations  

 
 The Property is situated within the GRC District, which was established to “provide for 
single-family, two-family and multifamily dwellings, with appropriate accessory uses, at 
moderate to high densities (ranging from approximately 5 to 12 dwelling units per acres), 
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together with appropriate accessory uses and limited services.”  Zoning Ordinance, Section 
10.410. 
 

The Property is located at the southern side of Cabot Street closer to Islington Street than 
Cabot Street’s intersection with McDonough Street.  See Enclosures 1, 3.  At 3,864 sf in size 
(0.089 acres) the Property is smaller than the average lot size of the neighborhood, which the 
Applicant defines here as the properties on either side of Cabot Street between Islington Street 
and McDonough Street.  More specifically, the Property is roughly equivalent in size to its 
neighbors on the eastern side of Cabot Street to the north to include 287 Cabot Street (0.07 
acres), 295 Cabot Street (0.07 acres), 303 Cabot Street (0.07 acres) and 311 Cabot Street (0.05 
acres), as well as the property on the western side of Cabot Street located at 312 Cabot Street 
(0.09 acres), but smaller than the abutting property to the south at 323 Islington Street (0.12 
acres) and the remaining properties on the western side of Cabot Street south of McDonough 
Street to include 361 Islington Street (0.35 acres), 278 Cabot Street (0.14 acres), 286 Cabot 
Street (0.14 acres), 304 Cabot Street (assessing data is not clear but the property appears to be 
approximately 0.14 acres in size) and 312 Cabot Street.1  See Enclosure 1.  The average lot size 
in this area, as defined above, is 0.12 acres. 
 
 The land use composition of the existing neighborhood is largely residential and 
consistent with the purpose of the GRC District, as mentioned above.  Most properties appear to 
have a single-family residential use per the City’s assessing data, though the Property at 304 
Cabot Street appears to be a four-unit multi-family condominium, the property at 286 Cabot 
Street appears to be a three-family multi-family use, and the property at 278 Cabot Street is 
assessed as boarding house.  To the south of the Property and situated along Islington Street are 
the properties identified as 323 Islington Street, which is an office building, and 361 Islington 
Street, which is the former Getty gas station.  Both of these properties are located within the 
City’s CD4 Zoning District which was established to “promote the development of walkable, 
mixed-use, human-scaled places by providing standards for building form and placement and 
related elements of development.”  Zoning Ordinance, Article 4, Section 10.410. 
 
 Importantly, the Property is unique because the northern section of the commercial 
property located to the south of the Property (323 Islington Street) is unimproved by any 
structures, as that area accommodates a driveway.  The Property is also unique as to frontage.  
Specifically, though the Property only has 49.86 ft of frontage, it has more frontage than the 
other single-family dwellings in the neighborhood based on the data contained on the City’s GIS 
Map which depicts that 287 Cabot Street has approximately 37 ft of frontage, 295 Cabot Street 
has approximately 37 ft of frontage, 303 Cabot Street has approximately 38.7 ft of frontage, 311 
Cabot Street has approximately 37 ft of frontage, and 312 Cabot Street, on the west side of the 
street, appears to have 39.5 ft of frontage.     
 
 The Property is currently improved with a 2 ½ story wood frame single family dwelling 
and detached one (1) story garage/shed.  See Enclosures 1 – 5.  Pursuant to the City’s assessing 
data, the existing dwelling has two (2) bedrooms, 1,301 sf of living area, and was constructed on 
or about 1870.  See Enclosure 2.  The improvements on the Property are in poor condition.  

 
1 With the exception of the Property at 281 Cabot Street which is the subject of this application, the lot size 
information was gleaned from the City’s online GIS map. 
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More specifically, the single-family dwelling, kitchen ell and detached garage/shed have been 
neglected.  The dwelling has significant foundation issues, sagging floors, rotten windows and 
siding and what appears to be an under-framed and leaking roof.  See Enclosure 5.      
 

The Property is currently non-conforming with the GRC District’s dimensional 
requirements in the following ways:  
 

1) Frontage: The Property has 49.86 ft of frontage where 70 ft of frontage is required in the 
GRC District.  

2) Side Yard Setback (right): The existing garage/shed is located 2.1 ft from the southern 
(right side) boundary where the GRC District has a 10 ft side setback requirement.  

3) Side Yard Setback (left): The existing single-family dwelling is located, at its closest, 
0.2 ft from the northern (left side) boundary where the GRC District has a 10 ft side 
setback requirement.  

4) Rear Yard Setback: The existing garage/shed is located 5.3 ft from the rear boundary 
where 20 ft is required in the GRC District.  

5) Front Yard Setback: The front steps to the existing dwelling encroach over the Property 
line into the City’s sidewalk.  Further, the existing single-family dwelling is located 1.8 ft 
from the front yard boundary where the GRC District has a 5 ft front yard setback.   

6) Existing Building Coverage: The existing building coverage2 is 36% where the 
maximum building coverage permitted in the GRC District is 35%.    

 
 The GRC District has the following dimensional requirements:  
 

 Lot area:    3,500 sf 
 Lot area per dwelling unit: 3,000 sf  
 Continuance street frontage: 70 ft  
 Depth:     50 ft  
 Minimum front yard:  5 ft 
 Minimum side yard:  10 ft 
 Minimum rear yard:  20 ft 
 Max Structure Height:  35 ft  
 Max roof appurtenance: 8 ft  
 Max Building Coverage: 35% 
 Minimum open space:  20% 

 
See Zoning Ordinance, Article 5, Section 10.520.  

 
2 “Building Coverage” is defined by Article 15 of the Zoning Ordinance as “[t]he aggregate horizontal area or 
percentage (depending on the context) of a lot or development site covered by buildings and structures on the lot, 
excluding gutters, cornices and eaves projecting not more than 30 inches from a vertical wall, and structures less 
than 18 inches above ground level (such as decks and patios); balconies, bay windows or awnings projecting not 
more than 2 feet from a vertical wall, not exceeding 4 feet in width, and cumulatively not exceeding 50% of the 
width of the building face; fences; and mechanical system (i.e., HVAC, power generator, etc.) that is less than 36 
inches above the ground level with a mounting pad not exceeding 10 square feet).  “Structure” is defined as [a]ny 
production or piece of work, artificially built up or composed of parts and joined together in some definite manner.  
Structures include, but are not limited to, buildings, fences over 4 feet in height, signs, and swimming pools.”    



 5

iv. Project Proposal  
 

The Applicant proposes to raze and remove the existing single-family dwelling and 
garage/shed on the Property and replace the same with a new single-family dwelling and 
attached garage.  See Enclosures 3, 4.  As depicted in Enclosure 4, the new single-family 
dwelling will have a single car garage, kitchen, dining area, living room and den on the first floor 
with a bathroom.  See Enclosure 4.  The master bedroom and bathroom have been relocated to 
the second floor which will also accommodate two additional bedrooms and a bathroom. Id. 

 
The net result of the Project will be a property which is more dimensionally conforming 

with the Zoning Ordinance’s dimensional requirements than the existing conditions, to include 
building coverage (1,408 sf existing, 1,406 sf proposed), and further, the total impervious surface 
area of the Property will decrease significantly by 9.5% (a reduction from 58.5% existing to 
49.1% proposed).  See Enclosures 3, 4.  The Project will beautify the Property in a manner that 
is consistent with surrounding properties, particularly with regard to building massing, which 
will align with similar adjacent buildings along the street scape and which will be generally 
consistent with the existing buildings’ shape, size and fenestration, and the new proposal 
incorporates a front door with steps to the sidewalk like the other single family dwellings along 
Cable Street. See Enclosure 4.    

 
More specifically, the below table outlines the existing non-conformities as contrasted 

against the proposed conditions in all relevant contexts.  The green highlight depicts improved 
conformity with the Zoning Ordinance’s dimensional requirements.   
 

Dimensional 
Requirement 

Category 

Requirement Existing Proposed Net Result  

Front Yard 
Setback 

5 ft 0.0 ft / 1.8 ft 3.1 ft  More 
Conforming 
by 3.1 ft 

*Side Yard 
Setback (Right)  

10 ft 2.1 ft  10.0 ft More 
conforming 
by 7.9 ft and 
totally 
conforming 
to Ordinance

Side Yard Setback 
(Left)  

10 ft 0.2 ft 3.8 ft  #More 
conforming 
by 3.6 ft

*Rear Yard 
Setback  

20 ft  5.3 ft 20.7 ft  More 
conforming 
by 15.4 ft 
and totally 
conforming 
with 
Ordinance
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Building Coverage  35% 1,408 sf (36%) 1,406 sf (36%) More 
conforming 
by 2 sf 
though still 
calculated as 
36%.3

 
* Indicates dimensional condition which is totally conforming with the Zoning Ordinance.  
# With regard to the side yard setback (left), and as noted below, two different variances are 
requested to include a request to site the proposed dwelling 3.8 ft from the boundary line where 
10 ft is required and where 0.2 ft exist, and a request to site the proposed mechanical systems for 
the proposed dwelling 7.2 ft from the boundary where 10 ft is required.   
 
See Enclosure 3.   
 

v. Requested Relief4  
 

The Applicant requests the following variance relief to accommodate the Project:  
 

 Front Yard Setback Relief: The Applicant requests variance relief from Article 5, 
Section 10.520 of the Zoning Ordinance to permit a front yard setback of 3.1 ft where 5 ft 
is required by the Zoning Ordinance, and where the existing conditions encroach beyond 
the front yard boundary.   
 

 Side Yard Setback (Left) Relief: The Applicant requests variance relief from Article 5, 
Section 10.520 of the Zoning Ordinance to permit a side yard setback (left) of 3.8 ft 
where 10 ft is required by the Zoning Ordinance where the existing single-family 
dwelling is located 0.2 feet from the side yard (left) boundary.   
 

 Side Yard Setback (Left) for Mechanical Systems:  The Applicant requests variance 
relief from Article 5, Section 10.515.14 to permit mechanical systems 7.2 ft from the 
property line where 10 ft. is required. 
 

 Building Coverage: The Applicant requests variance relief from Article 5, Section 
10.520 to permit a lot with building coverage of 1,406 sf (36%) where 35% is the 
maximum allowed by the Zoning Ordinance and where the Property currently has 1,408 
sf (36%) of building coverage.   
 

vi. Statutory Variance Criteria 
 
Pursuant to Article 2, Section 10.233 of the City’s Zoning Ordinance and RSA 674:33, to 

obtain a variance in Portsmouth, an applicant must show that: (1) the variance will not be 
contrary to the public interest; (2) the spirit of the ordinance is observed; (3) substantial justice is 

 
3 Further, the total impervious surface lot coverage on the Property will decrease be 9.5%.  See Enclosure 3.  
4 The Applicant previously established with the City that no frontage relief is required under the terms of the Zoning 
Ordinance. 
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done; (4) the values of surrounding properties are not diminished; and (5) literal enforcement of 
the provisions of the ordinance would result in an unnecessary hardship, where said term means 
that, owing to special conditions of the property that distinguish it from other properties in the 
area: no fair and substantial relationship exists between the general public purposes of the 
ordinance provision and the specific application of that provision to the property; and the 
Proposed use is a reasonable one; or if, and only if, owing to special conditions of the property 
that distinguish it from other properties in the area, the property cannot be reasonably used in 
strict conformance with the ordinance, and a variance is therefore necessary to enable a 
reasonable use of it.  See RSA 674:33, I (b). 

 
Because the Applicant’s Project will be consistent with the essential character of the 

surrounding area, will not compromise the public health in any way, will provide substantial 
justice, will not compromise the property values of surrounding properties, and because there is 
no rational connection between the intent of the underlying ordinance provisions and their 
application to the Property under the unique circumstances of this case, as outlined below, we 
respectfully request that the requested variance be granted.   
 

B. Analysis  
 

1. The variances will not be contrary to the public interest. 
 

The New Hampshire Supreme Court has indicated that the requirement that a variance 
not be “contrary to the public interest” is coextensive and related to the requirement that a 
variance be consistent with the spirit of the ordinance.  See Chester Rod & Gun Club v. Town of 
Chester, 152 N.H. 577, 580 (2005); Malachy Glen Associates, Inc. v. Town of Chichester, 155 
N.H. 102, 105-06 (2007); and Farrar v. City of Keene, 158 N.H. 684, 691 (2009).  A variance is 
contrary to the public interest only if it “unduly, and in a marked degree conflicts with the 
ordinance such that it violates the ordinance’s basic zoning objectives.”  Chester Rod & Gun 
Club, 152 N.H. at 581; Farrar, 158 N.H. at 691.  See also Harborside Associates, L.P. v. Parade 
Residence Hotel, LLC, 162 N.H. 508, 514 (2011) (“[m]ere conflict with the terms of the 
ordinance is insufficient.”)  Moreover, these cases instruct boards of adjustment to make the 
determination as to whether a variance application “unduly” conflicts with the zoning objectives 
of the ordinance “to a marked degree” by analyzing whether granting the variance would “alter 
the essential character of the neighborhood” or “threaten the public health, safety or welfare” and 
to make that determination by examining, where possible, the language of the Zoning Ordinance.  
See supra. 

 
As indicated above, the requested variances derive from Article 5, Section 10.520 (the 

Table of Dimensional Standards – Residential and Mixed Residential Districts), which pertains, 
in this case, to the intended aesthetic of the GRC District.  Importantly, in this context, the 
dimensional components which are the basis for the variance requests constitute an improvement 
over existing conditions.  See Enclosures 3, 4. 5.  Specifically, there will no longer be any 
encroachment into the side yard (right) and rear yard setbacks, the side yard (left) setback 
encroachment will be improved by 3.6 ft, the front yard setback will be improved by 3.1 ft, and 
the building coverage will be reduced by 2 sf.  Further, the impervious surface coverage of the 
lot will decrease by 9.5% with the new proposal.  Id.    
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  As noted above, the specific purpose of the GRC District is to “provide for single-

family, two-family and multifamily dwellings, with appropriate accessory uses, at moderate to 
high densities (ranging from approximately 5 to 12 dwelling units per acres), together with 
appropriate accessory uses and limited services.”  Zoning Ordinance, Article 4, Section 10.410.  
The general purpose of the Zoning Ordinance as a whole, is to “promote the health, safety and 
the general welfare of Portsmouth and its region in accordance with the City of Portsmouth 
Master Plan” via the regulation of, among other things, the intensity of land use and the 
preservation and enhancement of the visual environment.  Zoning Ordinance, Article 1, Section 
10.121.  To summarize, the objectives of the GRC District and the dimensional and use 
restrictions inherent to same which are implicated by this application, are to facilitate residential 
development that is aesthetically consistent in the zoning district.   
 

Here, as a foundational point, the Applicant’s proposal does not create any marked 
conflict with the underlying provisions of the Zoning Ordinance because, on the contrary, and 
due to the existing built environment of the Property and the surrounding properties, the Project 
is consistent with the existing neighborhood and ultimately advances the purpose of the 
ordinance to provide residential density which is aesthetically consistent with the underlying 
district.   

 
  More specifically, the Project proposes a new single-family dwelling and attached 

garage, which use is consistent with the purpose of the GRC District, and which will be more 
conforming with the Zoning Ordinance’s dimensional requirements in the GRC District in all 
respects than the existing conditions.  See Enclosure 3.  Further, the aesthetic, massing and 
fenestration of the new dwelling was specifically designed to be consistent with the surrounding 
neighborhood so to preserve the essence of the existing street view looking north on Cabot 
Street.  See Enclosure 4.  In this context, a front door with steps down to the sidewalk have been 
added to the design.  Id.  In this sense, the Project contemplates the tasteful redevelopment of the 
Property in a manner consistent with its surrounds.  For these reasons, there is no “marked 
conflict” between the Project proposal, and the objectives of the Zoning Ordinances in question.  
 
 With more specific regard to the building coverage issue, the Applicant’s team analyzed 
the City’s assessing data to establish approximate building coverage calculations for the eight (8) 
other properties in the GRC District between Islington Street and McDonough Street, as well as 
28 Rockingham Street which is directly behind the Property, which have been calculated as 
follows:  
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Based on this data, the average building coverage on the lots in this area is 33.7%.  
Importantly, however, the three lots closest to the Property, those being 287 Cabot Street 
(immediately adjacent to the north), and 295 Cabot Street (immediately adjacent to 287 Cabot 
Street to the north) have higher estimated building coverage than both the existing and proposed 
conditions on the Property, and 28 Rockingham Street, which includes a house design which is 
not consistent with the aesthetic along Cabot Street, has an estimated 35% building coverage.  
Foundationally, the Applicant’s proposal constitutes a 2 sf reduction of the building coverage on 
the lot and will ultimately yield a property which is consistent with the history of the 
neighborhood and with those properties which are closest to it, particularly when you consider 
that the Property is smaller than the average property in the area but has more frontage than other 
single family properties.       

 
For the same reasons discussed above, the Project also plainly satisfies the case law 

requirements because the essential character of the neighborhood will not be affected for the 
reasons explained throughout this narrative.  The dimensional relief requested from Article 5, 
Section 10.520 will not alter the essential character of the neighborhood because the Property 
will be more conforming as to front yard setback, side yard (north and south) setback, rear 
setback, and building coverage, even though the building coverage ratio will remain the same.  
See Enclosures 3 and 4.  Further, the Property will have 9.5% less impervious surface coverage 
than what exists today.  Id.       
 

Ultimately, the Applicant’s Project will be consistent with the intent of the GRC District 
and the general purposes of the Zoning Ordinance, and because the Project will not alter the 
essential character of the neighborhood or threaten the public health or safety, it would be 
reasonable and appropriate for the Board of Adjustment to conclude that granting the Applicant’s 
variance requests will satisfy the public interest prong of the variance criteria.    
 

2. The spirit of the Ordinance is observed. 
 
As referenced above, the requested variances observe the spirit of the Zoning Ordinance 

and New Hampshire jurisprudence regarding the “public interest” prong of the variance criteria 
because the Applicant’s Project will be consistent with the general and implied purposes of the 

Cabot Street Lot Coverages:

7/26/2023

Address: Lot Dimensions: Lot GSF: Acres:

Footprint 

from Tax 

Card 

(GSF): Notes:

278 Cabot Street 50' x 120' 6,000       0.14 1,509       168     1,677       28.0%

286 Cabot Street 50' x 121.8'/126' 6,063       0.14 1,691       184     1,875       30.9%

287 Cabot Street 37' x 77' 2,849       0.07 920           128     1,048       36.8% Same side of Street as 281 Cabot

295 Cabot Street 37' x 77' 2,849       0.07 932           144     1,076       37.8% Same side of Street as 281 Cabot

303 Cabot Street 38.7'/26.5' x 77'/76.6' 2,956       0.07 704           116     820           27.7% Same side of Street as 281 Cabot

304 Cabot Street 57'/60.85' x 101'/102' 5,761       2,912       216     3,128       54.3% Condominium

311 Cabot Street 37'/39' x 57' 2,195       0.05 534           112     646           29.4% Same side of Street as 281 Cabot

312 Cabot Street 38'/39.5' x 100' 3,897       0.09 808           118     926           23.8%

28 Rockaway Street 50' x 77.5'/78.9' 3,875       0.09 1,358       Incl 1,358       35.0%

*Data Collected from Portsmouth GIS and Tax Cards

Add for 12" overhang
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Zoning Ordinance provisions at issue in this case.  Further, the Project will not compromise the 
character of the neighborhood or threaten the public health, safety, or welfare.  As the New 
Hampshire Supreme Court has indicated in both Chester Rod & Gun Club and in Malachy Glen, 
the requirement that the variance not be “contrary to the public interest” is coextensive and is 
related to the requirement that the variance be consistent with the spirit of the ordinance.  See 
Chester Rod & Gun Club, 152 N.H. at 580.  A variance is contrary to the spirit of the ordinance 
only if it “unduly, and in a marked degree conflicts with the ordinance such that it violates the 
ordinance’s basic zoning objectives.”  Chester Rod & Gun Club, 152 N.H. at 581; Farrar, 158 
N.H. at 691.  As discussed above, the requested variances are consistent with the general spirit of 
the Ordinances in question.  As a result, for the reasons stated above, the Applicant respectfully 
asserts that it would be reasonable and appropriate for the Board of Adjustment to conclude that 
the requested variance will observe the spirit of the Zoning Ordinance.  

 
3. Substantial justice is done.     

 
As noted in Malachy Glen, supra, “‘perhaps the only guiding rule [on this factor] is that 

any loss to the individual that is not outweighed by a gain to the general public is an injustice.’” 
Malachy Glen, supra, citing 15 P. Loughlin, New Hampshire Practice, Land Use Planning and 
Zoning § 24.11, at 308 (2000) (quoting New Hampshire Office of State Planning, The Board of 
Adjustment in New Hampshire, A Handbook for Local Officials (1997)).  In short, there must be 
some gain to the general public from denying the variance that outweighs the loss to the 
applicant from its denial. 
 

In this case, the public does not gain anything by denying the requested variances.  In its 
current improved conditions, the Property is in significant need for redevelopment and at bottom, 
this proposal artfully and beautifully proposes to accomplish same.  The Project will accomplish 
this redevelopment in an aesthetic which is consistent with the existing structure on the Property 
and which compliments the charm of the neighborhood and of the greater Portsmouth area to 
specifically include the new addition of a front door on the front façade with corresponding steps 
to the sidewalk.  In this sense, the public benefits from the Project because it will conservatively 
advance essential character of the area, make a lot which is more conforming with the 
dimensional requirements of the Zoning Ordinance than what exists today, and will generate 
additional tax revenue.   

 
On the contrary, if the variances are denied, it will be difficult to redevelop the Property 

and the public will not benefit from anticipated increases in tax revenue.  Further, the Applicant 
will not be able to reasonably use Property for a use which is totally consistent with the existing 
use, the surrounding area, and purposes of the GRC District. 

 
Certainly, the Applicant will benefit from the variances, if granted, as they will facilitate 

the reasonable use of the Property in furtherance of the Applicant’s goals. 
 

As the requested variances benefit the Applicant and do not detriment the public, there is 
no gain to the general public from denying the request that outweighs the loss to the Applicant 
from its denial, and this prong of the variance criteria is satisfied.   
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4. The proposal will not diminish surrounding property values. 
 
Given the nature of the existing and proposed conditions of the Property and the 

surrounding area, as discussed above and depicted in the enclosures, the Applicant’s proposal 
will not diminish surrounding property values.  The proposed residential redevelopment will be 
substantially consistent with the existing structures on the Property and the surrounding area to 
specifically include the addition of a front door with steps to the sidewalk.  See Enclosure 4.  
The Applicant’s Project will obviously enhance the value of the Property, thereby likely 
enhancing the value of surrounding properties in turn, all while totally resolving existing 
nonconformities as to side yard setback (right) and rear yard setback, and while making more 
conforming the front yard setback, side yard setback (left) and building coverage.  Further, the 
Project will reduce the impervious surface area on the lot by 9.5%.  See Enclosure 3.  The lot’s 
open space will remain compliant.  Certainly, there is no evidence in the record that could 
reasonably support the conclusion that the proposed Project will diminish surrounding property 
values.  As the weight of the evidence supports the conclusion that the Project will not diminish 
the value of surrounding properties, it would be reasonable for the Board of Adjustment to 
conclude that this prong of the variance criteria is satisfied.   
 

5. Literal enforcement of the provisions of the ordinance would result in an 
unnecessary hardship. 
 

a. Legal Standard  
 
As set forth in the provisions of RSA 674:33, I, there are two options by which the Board 

of Adjustment can find that an unnecessary hardship exists: 
 
(A) For purposes of this subparagraph, “unnecessary hardship” means that, owing to 

special conditions of the property that distinguish it from other properties in the area: 
(i) No fair and substantial relationship exists between the general public purposes of 

the ordinance provision and the specific application of that provision to the property; and 
(ii) The Proposed use is a reasonable one. 

 
(the “First Hardship Test”) 
 

or, 
 
(B) If the criteria in subparagraph (A) are not established, an unnecessary hardship 

will be deemed to exist if, and only if, owing to special conditions of the property that 
distinguish it from other properties in the area, the property cannot be reasonably used in strict 
conformance with the ordinance, and a variance is therefore necessary to enable a reasonable use 
of it.  (the “Section Hardship Test”). 

 
The Applicant respectfully reminds the Board of Adjustment that the mere fact that the 

Applicant is seeking a variance from the express provisions of the Zoning Ordinance is not a 
valid reason for denying the variance.  See Malachy Glen Associates, Inc. v. Town of Chichester, 
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155 N.H. 102, 107 (2007); see also Harborside Associates, 162 N.H. at 2011 (“mere conflict 
with the terms of the ordinance is insufficient”).   

 
b. Summary of Applicable Legal Standard  

 
The first prong of the First Hardship Test requires the Board to determine whether there 

are special conditions on the underlying property which is the subject of a variance request.  This 
requirement finds its origins in the Standard State Zoning Enabling Act of the 1920s “since it is 
the existence of those ‘special conditions’ which causes the application of the zoning ordinance 
to apply unfairly to a particular property, requiring that variance relief be available to prevent a 
taking.”5  The Supreme Court has determined that the physical improvements on a property can 
constitute the “special conditions” which are the subject of the first prong of the First Hardship 
Test.  Harborside, 162 N.H. at 518 (the size and scale of the buildings on the lot could be 
considered special conditions); Cf Farrar, 158, N.H. 689 (where variance sought to convert large, 
historical single use residence to mixed use of two residence and office space, size of residence 
was relevant to determining whether property was unique in its environment).   
 

The second prong of the First Hardship Test analysis, pertaining to the relationship 
between the public purpose of the ordinance provision in question, and its application to the 
specific property in question, is the codified vestige of a New Hampshire Supreme Court case 
called Simplex Technologies, Inc. v. Town of Newington (“Simplex”).6  To summarize, the 
Board’s obligation in this portion of its hardship analysis is to determine the purpose of the 
regulation from which relief is being sought and if there is no specific purpose identified in the 
regulation, then to consider the general-purpose statements of the ordinance as a whole, so that 
the Board may determine whether the purpose of said ordinance is advanced by applying it to the 
property in question.   
 

The final prong of the First Hardship Test analysis is whether the proposed use is 
“reasonable.”   

 
The Applicant respectfully reminds the Board of Adjustment of the New Hampshire 

Supreme Court’s substantive pivot in Simplex.  The Simplex case constituted a “sharp change in 
the New Hampshire Supreme Court’s treatment of the unnecessary hardship requirement.”  The 
Simplex Court noted that under the unnecessary hardship standard, as it had been developed by 
the Court up until that time, variances were very difficult to obtain unless the evidence 
established that the property owner could not use his or her property in any reasonable manner.”7  
This standard is no longer the required standard in New Hampshire.  The Applicant does not 
have an obligation to affirmatively prove that the underlying Property cannot be reasonably used 
without the requested variance modification.  Rather, the critical question under the First 
Hardship Test is whether the purpose of the Zoning Ordinance is fairly and substantially 
advanced by applying it to the Applicant’s Property considering the Property’s unique setting 
and environment.  This approach is consistent with the Supreme Court’s pivot away from the 

 
5 15 Loughlin, New Hampshire Practice, Land Use Planning and Zoning, §24.20 (4th Ed.) citing The Standard State 
Zoning Enabling Act.   
6 145 N.H. 727 (2001). 
7 15 Loughlin, 24.16. 
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overly restrictive pre-Simplex hardship analysis “to be more considerate of the constitutional 
right to enjoy property”.8   
 

The Second Hardship Test, which we will not focus on in this narrative, is satisfied by 
establishing that owing to special conditions of the property that distinguish it from other 
properties in the area, the property cannot be reasonably used in strict conformance with the 
ordinance, and a variance is therefore necessary to enable a reasonable use of it.  
 

c. Analysis  
 

The first prong of the First Hardship Test requires the Board to determine whether there 
are special conditions on the underlying Property which distinguish it from others in the area.  
Here, as discussed at length in Section A above, which is incorporated herewith by reference, the 
Property does have special conditions that distinguish it from others in the area to specifically 
include its smaller than average size when contrasted against the other properties along Cabot 
Street, its location adjacent to the CD4 District, the Property’s larger than average frontage when 
contrast against other single-family properties in the neighborhood, the Property’s ability to 
accommodate the proposed redevelopment in a way that is more conforming dimensionally than 
the existing conditions and that resolves the existing side yard setback (right) and rear yard 
setback nonconformities, and the Property’s location proximate to 323 Islington Street, the rear 
of which is unimproved but for a driveway.  Through these unique characteristics, the Property is 
uniquely situated to accommodate the proposed Project which will constitute the highest and best 
use for this parcel. 

 
As there are special conditions of the Property, the first prong of the First Hardship Test 

is satisfied. 
 
The second prong of the First Hardship Test pertains to the relationship between the 

public purpose of the ordinance provisions in question, and their application to the specific 
property in question.  To summarize, the Board of Adjustment must determine whether the 
purpose of the underlying ordinances are advanced by applying them to the property in question.   

 
Here, as discussed above, the requested variances derive from Article 5’s Table of 

Dimensional Standards – Residential and Mixed Residential Districts, and they pertain to the 
intended aesthetic of the GRC District, which was designed to “provide for single-family, two-
family and multifamily dwellings, with appropriate accessory uses, at moderate to high densities 
(ranging from approximately 5 to 12 dwelling units per acres), together with appropriate 
accessory uses and limited services.”  Zoning Ordinance, Section 10.410.  Further, the general 
purpose of the Zoning Ordinance is to “promote the health, safety and the general welfare of 
Portsmouth and its region in accordance with the City of Portsmouth Master Plan” via the 
regulation of, among other things, the intensity of land use and the preservation and enhancement 
of the visual environment.  Zoning Ordinance, Article 1, Section 10.121.  To summarize, the 
objective of the GRC District and the dimensional restrictions inherent to same which are 
implicated by this application, are to facilitate residential development in an aesthetically 
consistent manner within the district.  

 
8 Id. citing Simplex, 145 N.H. at 731. 
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In this case, denying the variance will not advance the purposes of these ordinances 

because the opposite is true: granting the requested variances will facilitate the redevelopment of 
the Property in a way that is more conforming as to Article 5’s dimensional requirements than 
the existing conditions.  Further, impervious surface area on the lot will be reduced by 9.5%.  
Further, because of the Property’s unique frontage and proximity to unimproved areas of 323 
Islington Street, the building coverage proposal, which will constitute a 2 sf reduction from 
existing conditions, but which will nevertheless exceed the 35% maximum building coverage 
requirement, is reasonable, particularly when you consider the improvements to the site vis-à-vis 
front, side and rear yard setbacks.    
 

The Applicant’s proposal would advance the general and implied purposes of the Zoning 
Ordinances in question for all the reasons detailed in this narrative and denying the requested 
variance would only serve to frustrate the same.  As such, the second prong of the hardship 
criteria is satisfied in this case. 
 

The final analysis under the First Hardship Test is to determine whether the proposed use 
is reasonable.  Here, the proposed Project is reasonable because it constitutes the redevelopment 
of a single-family use to accommodate an improved single-family use in a manner consistent 
with the essential character of the neighborhood.  As such, the Applicant’s proposal is 
reasonable.   

 
On these facts, the Applicant respectfully submits that its variance requests satisfy the 

final prong of the statutory variance criteria.    
 

C. Conclusion 
 
The Applicant respectfully submits that they have satisfied the statutory variance criteria 

in this matter and its Application should be approved.  
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II. NEW BUSINESS 

C. The request of Novocure Inc. (Owner), for property located at 64 Vaughan 
Street whereas relief is needed to construct a penthouse which requires 
Variances from Sections 10.5A43.30 and 10.5A21.B (Map) to allow a 
maximum height of 47 feet where 42 is allowed. Said property is located on 
Assessor Map 126 Lot 1 and lies within the Character District 5 (CD5) and 
North End Incentive Overlay District. (LU-20-214) 

 
Existing & Proposed Conditions 

 Existing  
  

Proposed  
  

Permitted / Required    

Land Use: Professional 
Office  

Penthouse Primarily Mixed use   

Lot area (sq. ft.): 13,964 13,964 NR min.  

Penthouse setback. 
(ft.):  

NA 20.6 
>15  

20’ from edge – adj. public 
place 
15’ from edge – all others 

min.  

Height (ft.): 40 47 42 max.  
Building Coverage 
(%):  

89 89 95 max.  

Open Space 
Coverage (%):  

5 5 5 min.  

Parking  20 20 No requirement   
Estimated Age of 
Structure:  

2022 Variance request(s) shown in red.  
  

 

Other Permits/Approvals Required 

• Historic District Commission 
• Planning Board/TAC – Amended Site Plan 
• Building Permit 
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Neighborhood Context  
 

 
 

 

Aerial Map 
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Previous Board of Adjustment Actions 
October 4, 1977 – The Board granted the following: 
To construct a storage and loading addition to the existing building with a single story, where 
two stories are required for new construction in the Central Business District. 
 
March 23, 2021 – The Board denied the following:  
Request for an addition of a fourth story as part of redevelopment of the existing structure 
which requires 1) A Variance from Section 10.5A41.100 to allow a secondary front yard of 
50.2 feet where 5 feet is the maximum. 2) A Variance from Section 10.5A41.100 to allow a 
building height of 52.5 feet and four stories where 40 feet and three stories is the maximum 
allowed. 
 
April 26, 2022 – The Board considered your application for addition of a rooftop penthouse 
requiring: 1) A Variance from Section 10.5A43.30 and Map 10.5A21B to allow a building 
height of 51'6" where 42' is the maximum allowed for a penthouse. 2) A Variance from 
Section 10.1530 to allow a penthouse with a 9.5' setback from the edge of the roof where 15 
feet is required. The Board voted to postpone to the May 17, 2022, meeting. 
 
May 17, 2022 – The Board voted to deny the April 26, 2022, petition. 

Planning Department Comments 
Fisher vs. Dover 
 
The applicant was before the Board in May of 2022 seeking relief for a penthouse to be setback 
9.5’ from the edge of the roof where 15 feet is required and for a height of 51.5’ where 42’ is the 
maximum allowed for a penthouse. Since that time the Zoning Ordinance has been amended to 
include updated definitions of penthouse and building height (see Section 10.1530). Per the 
updated definitions, when measuring building height the upper reference point for a penthouse 
is the elevation midway between the level of the eaves, or floor in the case of a penthouse, and 
highest point of the roof.  
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The applicant is seeking to add a penthouse that would result in a height of 47’ where 42’ is the 
maximum allowed. They have also redesigned the penthouse to meet the required setbacks. 
Staff feels the updated design and the relevant Zoning Ordinance changes are significant 
enough that it would not evoke Fisher v. Dover, but the Board may want to consider whether it is 
applicable before the application is considered.  
 
“When a material change of circumstances affecting the merits of the applications has not 
occurred or the application is not for a use that materially differs in nature and degree from its 
predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it were 
otherwise, there would be no finality to proceedings before the board of adjustment, the integrity 
of the zoning plan would be threatened, and an undue burden would be placed on property 
owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, (1980). 
 
If granted approval, staff recommends the following stipulation for consideration: 

1.  The design of the penthouse may change as a result of Planning Board and 
Historic District Commission review and approval. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 



15  

                                                                                          August 22, 2023 Meeting 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 

  



CITY OF PORTSMOUTH 

ZONING BOARD OF ADJUSTMENT 

 

64 VAUGHAN STREET, PORTSMOUTH, NEW HAMPSHIRE 

Tax Map 126 Lot 1 

NOVOCURE, INC. 

 

APPLICANT'S NARRATIVE 

 

THE APPLICANT 

 

 Novocure Inc., acquired the property at 64 Vaughan Street, formerly the home of Cabot 

Furniture, in December 2021. Novocure is a global oncology company striving to extend 

survival in some of the most aggressive forms of cancer through the development and 

commercialization of its innovative therapy, Tumor Treating Fields. Novocure’s commercialized 

products are approved in certain countries for the treatment of adult patients with glioblastoma, 

malignant pleural mesothelioma and pleural mesothelioma. Novocure has ongoing or completed 

clinical trials investigating Tumor Treating Fields in brain metastases, gastric cancer, 

glioblastoma, liver cancer, non-small cell lung cancer, pancreatic cancer and ovarian cancer. 

Novocure has begun renovations of the historic property to house its North American Flagship 

operations. Novocure intends to occupy the entire building, which will be used for executive 

offices and a training and development center where doctors and other health care professionals 

will be introduced to Novocure’s products and technologies. Novocure expects 200 to 250 

employees to be based at this facility. 

 

THE PROPERTY 

 

 The lot is irregularly shaped, with approximately 75’ of frontage on the pedestrian Vaughan 

Mall and 68’ of frontage on Hanover Street and it abuts the rear alley connecting Hanover Street 

to the Worth Parking Lot.  The existing structure dominates the site and is built up to or very close 

to the lot lines on Vaughan Mall and the Worth Lot.  The property was previously approved for a 

mixed-use renovation including the addition of approximately 2,480 square feet of building 

footprint in 2021.  The building addition brings the structure forward to approximately 5 feet from 

its Hanover Street frontage.   

 

 Built in the late 19th century as a 3-story brick and heavy timber structure with a flat roof 

and full basement, the main building was originally owned and occupied by the Margeson Bros. 

Furniture Co.  Early in the 20th century, the building was more than doubled in size with an 

addition constructed of essentially the same materials and form on the Worth Lot side.  A single 



story “modern” block addition with a shed roof was added mid-century toward the rear facing 

Hanover Street which was used as a loading dock for shipping and receiving.   

 

 The previously approved redevelopment of the property ameliorates several adverse 

conditions on the site.  Substandard utility and mechanical systems including water, sewer, 

drainage, HVAC and fire protection all will be upgraded to meet modern standards. Pedestrian 

connectivity around the building to Vaughan Mall from Maplewood Avenue, Hanover Street or 

the rest of downtown to the West, South and East will be enhanced via improvements to the 

building façade and to the Worth Lot.  Underground parking will be constructed, where none 

exists, and none is required for this office use in the Downtown Overlay District.  The 

redevelopment revives and restores this historic structure and integrates it into the surrounding 

community.  As noted, the design was enthusiastically approved by the Historic District 

Commission.  

 

 As presently approved, the building has a rooftop structure housing building appurtenances 

(elevator overrun) of 14’-0’ in height above the flat roof.  Adjacent to that structure is an approved 

outdoor, open-air terrace of approximately 2,158 square feet.  Novocure seeks approval to cover 

the majority of this space with a glass penthouse. 

 

THE PRIOR APPLICATION 

 

 Novocure did appear before this Board on May 17, 2022, and was denied a 11’6” height 

variance for a rooftop penthouse.  Since then, the definition of a penthouse contained in Chapter 

10, Article 15, Section 10.1530 has changed. Specifically, under Section 10.1530 (b) (2) a 

penthouse is now treated like a sloped roof where the height is measured between the floor and the 

midpoint to the top of the roof.  Accordingly, only 7 feet of height relief is now required above the 

40 foot roof  Also, the rooftop building has changed to include legal appurtenances shown on the 

plans submitted herewith, and the plans have changed thereby resulting in a materially different 

application. Specifically, the changes are as follows: 

 

a. Ordinance changed resulting in the need for a materially less height relief. 

b. Reduced penthouse setbacks. 

c. Reduced penthouse footprint.  

d. Modified rooftop design to include pitched roof and glass. 

e. Rooftop now invisible to abutters residing at 25 Maplewood Avenue. 

f. Project has support from abutters. 

g. Positive feedback from HDC work session. 

h. Applicant willing to consider as a condition of approval that there be no further 

development on the roof with the exception of reasonably necessary rooftop 

appurtenances for mechanical, etc. 

  

 

THE PROPOSED PROJECT 

 

 Novocure’s intended use of the property will be professional office, which use is permitted 

by right.   The building will host a daily influx of professionals that may at times exceed 300 



people, including employees and visitors.  Given Novocure’s unique mission and its intention to 

convene visiting medical professionals, scientists and other partners for training, seminars and 

conferences, it desires to construct dedicated assembly space to accommodate such use.  The 

convening space will not be dedicated to any type of permanent office space for Novocure 

employees.  The convening space will provide employees and guests access to outdoor space 

where there is no other such space available on or near the property. 

 

 The approved open-air rooftop terrace on top the main, historic structure is the logical 

location to locate such a convening space with outdoor access.  The already approved roof 

appurtenance structure (elevator overrun) is 14' (at its peak) above the allowed 40' building 

height. Because it is a Hip-topped Mansard form, its "height" is calculated to the midpoint which 

is well below the 10'-0" allowed for a roof appurtenance. We are proposing that the new 

penthouse be the same height at its peak as shown on the submitted plans.  The penthouse will 

add approximately 2158 square feet of functional space, along with an outdoor patio and seating 

also shown on the plans.  The proposed structure is designed to shield the necessary rooftop 

mechanical units.      

.  It should be noted that, even with the additional proposed height, the building will be 

shorter than many of its recently renovated or constructed neighbors. The buildings across Hanover 

Street are 5-6 stories and 45’-70’ tall.   The neighboring mixed-use building at 25 Maplewood has 

a tower, skylight and mechanical appurtenances all of which are higher than what is proposed.  

Jimmy’s Jazz Club across the Worth Lot is higher.  Rooftop appurtenances on the building itself 

are permitted to a height of ten feet.  Accordingly, the massing and scale of the proposed addition 

will not be out of place and will not in any manner dominate its surroundings.  In fact, due to the 

siting of the proposed addition recessed from the building’s edge, there are few ground-level 

locations where it will be visible at all.  In any event, the project, if approved by this Board, will 

also require final approval from the HDC. 

 

 In addition to the Historic District, the property is in the CD-5 zone and the Downtown 

Overlay District.   

 

The project as proposed requires a variance from Section 10.5A43.30 to permit the following: 

 

• building height of 47 feet where 40 feet  is the maximum allowed. 

 

    

VARIANCE CRITERIA 

 

 The Applicant believes that this project meets the criteria necessary for granting the 

requested variances. 

 

 Granting the requested variances will not be contrary to the spirit and intent of the 

ordinance nor will it be contrary to the public interest.   The “public interest” and “spirit and 

intent” requirements are considered together pursuant to Malachy Glen Associates v. Chichester, 

152 NH 102 (2007).  The test for whether or not granting a variance would be contrary to the 

public interest or contrary to the spirit and intent of the ordinance is whether or not the variance 



being granted would substantially alter the characteristics of the neighborhood or threaten the 

health, safety and welfare of the public.   

 

 In this case, were the variances to be granted, there would be no change in the essential 

characteristics of the neighborhood, nor would any public health, safety or welfare be threatened.  

The property is a very visible "cornerstone" of downtown where similar heights are not 

uncommon.  The health, safety and welfare of the public will not be negatively impacted in any 

fashion, as the approved rooftop open-air terrace will be converted to all-season covered space that 

will allow Novocure’s employees and guests an outdoor space in which to congregate, each lunch, 

etc. 

 

  The essentially urban character of the neighborhood will not be altered in any fashion by 

this project, nor will the health, safety or welfare of the public be threatened by granting the relief 

requested, as what is proposed is entirely consistent with the mass and scale of neighboring 

buildings.  The project must obtain further approval from the HDC so the interest of the public 

will be more than adequately protected. 

 

 Substantial justice would be done by granting the variances.  Whether or not substantial 

justice will be done by granting a variance requires the Board to conduct a balancing test.  If the 

hardship upon the owner/applicant outweighs any benefit to the general public in denying the 

variance, then substantial justice would be done by granting the variance.  It is substantially just 

to allow a property owner the reasonable use of his or her property.  The proposed added height 

will in no way detract from any neighboring properties, many of which are taller than what is 

proposed.  The proposed penthouse adds functionality to the space where an approved outdoor 

terrace would exist.  The proposed penthouse will be similar in height with the roof appurtenance 

structure and will help shield rooftop mechanicals and provide much needed outdoor space.  

 

 In this case, there is no benefit to the public in denying the variances that is not outweighed 

by the hardship upon the owner. 

 

 The values of surrounding properties will not be diminished by granting the 

variances.  The proposed penthouse addition is not visible from most ground level locations near 

the site.  The surrounding properties and those in the vicinity have similar or taller heights than 

proposed here.  The penthouse will sit entirely within the footprint of the existing building.  The 

roof appurtenance structure (elevator overrun) will shield the penthouse from the residential 

neighbors at 25 Maplewood Avenue. 

 

 The values of the surrounding properties will not be negatively affected in any way.   

 

 There are special conditions associated with the property which prevent the proper 

enjoyment of the property under the strict terms of the zoning ordinance and thus constitute 

unnecessary hardship.      The main building is an historic structure dating back to the late 19th   

century.  The property has frontage on two rights of way, Vaughan Mall and Hanover Street, and 



borders the Worth Lot which does not meet the definition of a “street” under the ordinance, but 

has many of the same characteristics of one – i.e., regular vehicular circulation throughout the site. 

There is no open, outdoor space on site in which the applicant’s employees and guests can 

congregate, eat lunch, etc. The building’s use as entirely office with no ground floor retail or other 

use is unusual in this vicinity.  This is an irregular, L-shaped lot with a similar L-shaped building. 

 

 The use is a reasonable use.  The proposed use is accessory to the office use which is 

permitted in this zone. 

 

 There is no fair and substantial relationship between the purpose of the ordinance as 

it is applied to this particular property.      The additional height requested is necessary to create 

functional space that adds to the environment.   The additional height will not in any manner 

dominate or be out of scale with any of the neighboring properties.  There is no fair and substantial 

relationship between the purposes of the height requirements and their application to this property. 

 

 As noted above, the proposed penthouse is not visible from almost all ground level 

locations, and certainly not in the area where relief is necessary. 

 

I.  Conclusion. 

 

 For the foregoing reasons, the applicant respectfully requests the Board grant the variances 

as requested and advertised. 

 

 

                              Respectfully submitted,  

 

DATE: July 25, 2023           John K. Bosen 

                              John K. Bosen, Esquire 

          



City of Portsmouth, NH March 29, 2022
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II. NEW BUSINESS 

D. The request of Cynthia Austin Smith and Peter Smith (Owners), for 
property located at 9 Kent Street whereas relief is needed to demolish the 
existing two (2) living unit structure and construct a one (1) living unit structure 
which requires a Variance from Section 10.521 to allow a) 5,000 square feet of 
lot area where 7,500 square feet are required and b) 5,000 square feet of lot 
area per dwelling unit where 7,500 square feet are required. Said property is 
located on Assessor Map 113 Lot 42 and lies within the General Residence A 
(GRA) District. (LU-23-119) 

 
Existing & Proposed Conditions 

 Existing  
  

Proposed  
  

Permitted / Required    

Land Use: Two-
family  

Demo structure 
and construct new 
single unit 

Primarily residential   

Lot area (sq. ft.): 5,000 5,000 7,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

5,000 5,000 7,500 min.  

Street Frontage (ft.): 50’+ 50’ + 100 min.  
Lot depth (ft.)  100 100 70 min.  
Primary Front Yard (ft.): 7 11 10 (using front yard 

averaging) 
min.  

Secondary Front Yard 
(ft.): 

16 16 13 (using front yard 
averaging) 

min.  

Right Yard (ft.): 0.5 12 10 min.  
Rear Yard (ft.): 6 >20 20 min.  
Height (ft.): <35 34.5 35 max.  
Building Coverage (%):  35 25 25 max.  
Open Space Coverage 
(%):  

63.5 42 30 min.  

Parking  0 2 ( 2 car garage) 2   
Estimated Age of 
Structure:  

1900 Variance request(s) shown in red.  
  

 

  

Other Permits/Approvals Required 
• Building Permit 
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Neighborhood Context  

 
 

 

Aerial Map 
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Previous Board of Adjustment Actions 
July 19, 1988 – Relief from Zoning Ordinance including: Variance from Article III, Section 
10-302 are requested: a) construction of 4’ x 20’ rear egress stairs from the second floor to 
rear yard with 33% building lot coverage in a district where the maximum building lot 
coverage allowed is 20% and b) construction of said stairs with a 2 ½’ right yard where a 10’ 
side yard is the minimum in this district. The Board voted to grant the request as advertised. 
 
March 29, 2023 – The Board considered the application for demolishing the existing two-
family and constructing a single-family dwelling which requires the following: 1) Variances 
from Section10.521 to allow a) a lot area and lot area per dwelling of 5,000 square feet 
where 7,500square feet is required for each; b) 53% building coverage where 25% is the 
maximum allowed; c) a 4.5 foot rear yard where 20' is required; d) a 0.5 foot side yard 
where 10 feet is required; e) a 0 foot front yard where 11 feet is allowed under Section 
10.516.10; and f) a 9.5foot secondary front yard where 13 feet is allowed under Section 
10.516.10. 2) A Variance from Section 10.515.14 to allow a 1.5 foot setback for a 
mechanical unit where 10 feet is required. The Board voted to postpone to the April 18, 
2023, meeting. 
 
April 18, 2023 - The Board voted to postpone the March 29, 2023, petition to the May 16, 
2023, meeting. 
 
May 16, 2023 – The Board voted to deny the March 29, 2023, request.  

Planning Department Comments 
Fisher vs. Dover 
 
The applicant was before the Board in May of 2023 seeking relief from multiple dimensional 
standards to demolish the existing structure, construct a single living unit, and add new 
backyard features. The Board denied the request for relief at that time citing that it was 
brand new construction and the applicant could build a new structure in full compliance or 
require less relief than requested. The new design reconfigures the structure on the lot, 
meeting all dimensional requirements except for lot area and lot area per dwelling unit, for 
which they are seeking relief. Staff feels this is a significant enough change that would not 
evoke Fisher v. Dover, but the Board may want to consider whether it is applicable before 
the application is considered.  
 
“When a material change of circumstances affecting the merits of the applications has not 
occurred or the application is not for a use that materially differs in nature and degree from 
its predecessor, the board of adjustment may not lawfully reach the merits of the petition. If it 
were otherwise, there would be no finality to proceedings before the board of adjustment, 
the integrity of the zoning plan would be threatened, and an undue burden would be placed 
on property owners seeking to uphold the zoning plan.” Fisher v. Dover, 120 N.H. 187, 
(1980). 
 



19  

                                                                                          August 22, 2023 Meeting 

For this project, the complete demolition of the existing structure creates a vacant lot and will 
require relief for the non-conforming dimensions of the lot. See Section 10.311 copied below for 
reference. 

10.311 Any lot that has less than the minimum lot area or street frontage required by 
this Ordinance shall be considered to be nonconforming, and no use or structure 
shall be established on such lot unless the Board of Adjustment has granted a 
variance from the applicable requirements of this Ordinance. 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
  





OWNER’S AUTHORIZATION 
 

We, Peter Smith and Cynthia Austin Smith, Owners/Applicants of 9 Kent Street, Tax 
Map 113/Lot 42, hereby authorize law firm Hoefle, Phoenix, Gormley & Roberts, PLLC to 
represent us before any and all City of Portsmouth Representatives, Boards and Commissions for 
permitting the project.  

 
     Respectfully submitted, 
 
     ________________________ 

Date:       Peter Smith   
 

     ________________________ 
Date:       Cynthia Austin Smith  
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24" MAPLE

24" MAPLE

36" OAK

32" OAK

10" TRIPLE BIRCH

Building Setback

Existing
Grass

Proposed
Asphalt

Driveway

2 times the diameter of the root ball
-

Permeable area in which tree is to
be planted shall be no less than a 3'
wide radius from the base of the tree

Do not heavily prune the tree at planting.
Prune only cross-over limbs, co-dominant

leaders, and broken or dead branches.
Some interior twigs and lateral branches

may be pruned; however, Do NOT
remove the terminal buds of branches that

extend to the edge of the crown.

5'-0" diameter, min.

Mark the north side of the tree in the
nursery.  Rotate the tree to face north at

the site whenever possible.

2 IN. max. Mulch. Do NOT place mulch in
contact with tree trunk.  Maintain the mulch

weed-free for a minimum of three years after
planting.

6" Corrugated PVC tree sock

Each tree must be planted such that the original trunk
flare is visible at the top of the root ball.  Trees where
the original trunk flare is not visible may be rejected.
Do NOT cover the top of the root ball with soil.
Before planting Contractor shall inspect the rootball
for the location of the original root flare. If the original
root flare is not visible at the top of the root ball then
the Contractor shall then gently remove from the top of
the root ball any excess soil from nursery operations
that may be covering the original root flare.  All
secondary and girdling roots shall be removed prior to
planting.  Trees with 4" or more of extraneous soil
and/or adventitious roots greater than 1/8" shall be
rejected.  The tree shall be planted with the original
root flare at or slightly (2-3") above  surrounding
finished grade.

Backfill with existing soil, in sandy and heavy clay soils
add 20% max. by volume composted organic material
to the existing soil.

If plant is shipped with a wire basket around the root
ball, prior to planting, the contractor shall cut away the
bottom of the wire basket, leaving the sides in place.
Once the tree is placed and faced, the contractor shall
remove the remainder of the wire basket and backfill
the planting pit as noted above.

Remove all twine, rope, wire, and burlap

Trees greater than 3" in caliper shall be guyed with
three guys per tree, spaced evenly around the trunk
with 12 gauge wire.  Plastic hose sections shall be
used at attachment to trees.  Each guy wire shall be
flagged with a visual marker.  24" stakes or metal
drive anchors shall be used to anchor the guy wires.
Stakes/Anchors shall be driven 12" min. outside the
edge of the planting pit into stable soil.  Remove all
guying NO LATER than the end of the first growing
season after planting.

Tamp soil around root ball base firmly with
foot pressure so that root ball does not shift.

Place root ball on unexcavated or tamped
soil.

(8FT.) diam.
preferred

Mulch Ring
12'-0"

12'-0"

Trees less than 3" in caliper shall be
staked with three stakes per tree, spaced

evenly around the trunk with 12 gauge
wire.  Plastic hose sections shall be used

at attachment to trees.  Each wire shall be
flagged with a visual marker.  5' long min.
wooden stakes shall be used to anchor the
wires.  Stakes shall be driven at least 12"

outside the edge of the planting pit into
stable soil.  Remove all staking NO

LATER than the end of the first growing
season after planting.

4 in. high earth saucer beyond edge of
root ball

2 times the diameter of the root ball

Set shrub to display best face
towards the primary view

whenever possible.

Set top of root ball 2-3" above
surrounding grade and feather

planting soil towards the crown
of the plant.

2 IN. max. mulch over the ball
of the  shrub.  Maintain the

mulch weed-free for a minimum
of three years after planting.

Each shrub must be planted
such that the trunk flare is
visible at the top of the root ball.
Shrubs where the trunk flare is
not visible may be rejected.

Backfill with existing soil, in
sandy and heavy clay soils add
20% max. by volume composted
organic material to the existing
soil.

100 mm (4 in.) high earth
saucer beyond edge of root ball

Remove all twine, rope, wire,
and burlap

Tamp soil around root ball base
firmly with foot pressure so that

root ball does not shift.

Place root ball on unexcavated
or tamped soil.

100 mm (4 in.) max mulch
outside the saucer between
shrubs in a bed. Maintain the
mulch weed-free for a minimum
of three years after planting.

© 2023  Woodburn & Company Landscape Architecture, LLC
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FOR REVIEW

ONLY

82 40 16

1. Design is based on Engineering drawings by Ambit Engineering, Inc
received 07-13-2023 and Architectural Drawings by Somma Studios.
Drawings may require adjustment due to actual field conditions.

2. This plan is FOR REVIEW purposes ONLY, NOT for Construction.
Construction Documents will be provided upon request.

3. The contractor shall follow best management practices during
construction and shall take all means necessary to stabilize and protect
the site from erosion.

4. Erosion Control shall be in place prior to construction.

5. Erosion Control shall comply with State and Local Erosion &
Sedimentation Control Practices

6. The Contractor shall verify layout and grades and inform the Landscape
Architect or Client's Representative of any discrepancies or changes in
layout and/or grade relationships prior to construction.

7. It is the contractor's responsibility to verify drawings provided are to
the correct scale prior to any bid, estimate or installation.  A graphic
scale bar has been provided on each sheet for this purpose.  If it is
determined that the scale of the drawing is incorrect, the landscape
architect will provide a set of drawings at the correct scale, at the
request of the contractor.

8. Trees to Remain within the construction zone shall be protected from
damage for the duration of the project by snow fence or other suitable
means of protection to be approved by Landscape Architect or Client's
Representative.  Snow fence shall be located at the drip line or at the
distance in feet from the trunk equal to the diameter of the tree
caliper in inches, whichever is greater, and shall be expanded to
include any and all surface roots.  Do not fill or mulch on the trunk
flare.  Do not disturb roots. In order to protect the integrity of the
roots, branches, trunk and bark of the tree(s) no vehicles or
construction equipment shall drive or park in or on the area within the
drip line(s) of the tree(s).  Do not store any refuse or construction
materials or portalets within the tree protection area.

9. Location, support, protection, and restoration of all existing utilities
and appurtenances shall be the responsibility of the Contractor.

10. The Contractor shall verify exact location and elevation of all utilities
with the respective utility owners prior to construction.  Call DIGSAFE
at 811 or 888-DIG-SAFE (1-888-344-7233.)

11. The Contractor shall procure any required permits prior to
construction.

12. Prior to any landscape construction activities Contractor shall test all
existing loam and loam from off-site intended to be used for lawns and
plant beds using a thorough sampling throughout the supply.  Soil
testing shall indicate levels of pH, nitrates, macro and micro nutrients,
texture, soluble salts, and organic matter. Contractor shall amend all
soils to be used for lawns and plant beds per testing results'
recommendations and review with Landscape Architect.  All loam to be
used on site shall be amended as approved by the Landscape Architect
prior to placement.

13. Contractor shall notify landscape architect or owner's representative
immediately if at any point during demolition or construction a site
condition is discovered which may negatively impact the completed
project.  This includes, but is not limited to, unforeseen drainage
problems, unknown subsurface conditions, and discrepancies between
the plan and the site.  If a Contractor is aware of a potential issue and
does not bring it to the attention of the Landscape Architect or
Owner's Representative immediately, they may be responsible for the
labor and materials associated with correcting the problem.

14. The Contractor shall furnish and plant all plants shown on the
drawings and listed thereon.  All plants shall be nursery-grown under
climatic conditions similar to those in the locality of the project.  Plants
shall conform to the botanical names and standards of size, culture,
and quality for the highest grades and standards as adopted by the
American Association of Nurserymen, Inc. in the American Standard of
Nursery Stock, American Standards Institute, Inc. 230 Southern
Building, Washington, D.C. 20005.

15. A complete list of plants, including a schedule of sizes, quantities, and
other requirements is shown on the drawings.  In the event that
quantity discrepancies or material omissions occur in the plant
materials list, the planting plans shall govern.

16. All plants shall be legibly tagged with proper botanical name.

17. Owner or Owner's Representative will inspect plants upon delivery
for conformity to Specification requirements.  Such approval shall not
affect the right of inspection and rejection during or after the progress
of the work.  The Owner reserves the right to inspect and/or select all
trees at the place of growth and reserves the right to approve a
representative sample of each type of shrub, herbaceous perennial,
annual, and ground cover at the place of growth.  Such sample will
serve as a minimum standard for all plants of the same species used in
this work.

18. No substitutions of plants may be made without prior approval of the
Owner or the Owner's Representative for any reason.

19. All landscaping shall be provided with the following:

a. Outside hose attachments spaced a maximum of 150 feet apart,
and

b. An underground irrigation system, or

c. A temporary irrigation system designed for a two-year period of
plant establishment.

21. If an automatic irrigation system is installed, all irrigation valve boxes
shall be located within planting bed areas.

22. The contractor is responsible for all plant material from the time their
work commences until final acceptance. This includes but is not limited
to maintaining all plants in good condition, the security of the plant
material once delivered to the site, watering of plants, including
seeding and weeding.  Plants shall be appropriately watered prior to,
during, and after planting.  It is the Contractor's responsibility to
provide clean water suitable for plant health from off site, should it not
be available on site.

23. All disturbed areas will be dressed with 6” of loam and planted as
noted on the plans or seeded except plant beds.  Plant beds shall be
prepared to a depth of 12” with 75% loam and 25% compost.

24. Trees, ground cover, and shrub beds shall be mulched to a depth of
2" with one-year-old, well-composted, shredded native bark not longer
than 4" in length and ½" in width, free of woodchips and sawdust.
Mulch for ferns and herbaceous perennials shall be no longer than 1" in
length.  Trees in lawn areas shall be mulched in a 5' diameter min.
saucer. Color of mulch shall be black.

25. Drip strip shall extend to 6" min. beyond roof overhang and shall be
edged with 3/16" thick metal edger.

26. In no case shall mulch touch the stem of a plant nor shall mulch ever
be more than 3” thick total (including previously applied mulch) over
the root ball of any plant.

27. Secondary lateral branches of deciduous trees overhanging vehicular
and pedestrian travel ways shall be pruned up to a height of 8' to allow
clear and safe passage of vehicles and pedestrians under tree canopy.
Shrubs and ornamental plantings adjacent to vehicular travel way shall
not exceed three feet in height where sightlines would be blocked. If
pruning is necessary to maintain the required maximum height, plants
shall be pruned to a natural form and shall not be sheared.

28. Snow shall be stored a minimum of 5' from shrubs and trunks of
trees.

29. The Landscape Contractor shall guarantee all lawns and plant
materials for a period of not fewer than one year.  Dead, dying, or
diseased planting shall be removed and replaced within the growing
season.

30. Landscape Architect is not responsible for the means and methods of
the Contractor.

Landscape Notes Plant List TBD

Scale: NTS
Tree Planting Detail

Scale: NTS
Shrub Planting Detail
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                                                                                          August 22, 2023 Meeting 

II. NEW BUSINESS 

E. The request of Caleb E. Ginsberg and Samantha L. Ginsberg (Owners), for 
property located at 303 Bartlett Street whereas relief is needed to demolish 
the existing detached garage and construct an addition with attached garage 
which requires a Variance from Section 10.521 to allow a) seven (7) foot left 
yard where ten (10) feet is required, and b) two (2) foot right yard where ten 
(10) feet are required. Said property is located on Assessor Map 162 Lot 13 
and lies within the General Residence A (GRA) District. (LU-23-120) 

 
Existing & Proposed Conditions 

 Existing  
  

Proposed  
  

Permitted / Required    

Land Use: Single family 
dwelling  

Demo 
detached 
garage & 
addition 

Primarily residential   

Lot area (sq. ft.): 4,906 6,665 7,500 min.  

Lot Area per Dwelling  
Unit (sq. ft.):  

4,906 6,665 7,500 min.  

Street Frontage (ft.): 36 37 100 min.  
Lot depth (ft.)  160 160 70 min.  
Front Yard  (ft.): 5 5 15 min.  
Secondary Front Yard 
(ft) 

NA NA NA  

Left Yard (ft.): 7 7 10 min.  
Right Yard (ft.): 0.6 2 10 min. 
Rear Yard (ft.): >20 >20 20 

 
min.  

Height (ft.): <35 <35 35 max.  
Building Coverage 
(%):  

28.5 27.5* 25 max.  

Open Space 
Coverage (%):  

51.8 57.9 
 

30 min.  

Parking  >2 2 2   
Estimated Age of 
Structure:  

1930 Variance request(s) shown in red.  
  

 

*Proposed Building Coverage exceeds the maximum permitted due to proposed addition 
 
Other Permits/Approvals Required 

• Planning Board - LLA 
• Building Permit 
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Neighborhood Context  

 
 
 

 

Previous Board of Adjustment Actions 
No previous BOA history found. 
 

Aerial Map 

Zoning Map 
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Planning Department Comments 
The applicants request includes a lot line adjustment that will transfer 1,759 SF from Parcel A to 
Map 162, Lot 13 for a proposed lot size of 6,665 SF and 3,838 SF from Parcel A to Map 162, 
Lot 14 for a total lot size of 8,640 SF, as outlined on sheet 2 of the Lot Line Adjustment Plan. 
This project will require subdivision review and approval from the Planning Board for the 
proposed lot line adjustment. The proposed building coverage exceeds the 25% maximum 
permitted in the GRA District due to the proposed addition and therefore would require a 
variance. The applicant requested relief for a left side setback of 7 feet and a right side setback 
of 2 feet, but did not include the building coverage variance in their application materials. If the 
Board feels comfortable including it in a motion and wishes to approve this additional variance 
request, staff recommends the motion and conditions as listed below or similar language: 
 
Sample Motion: Approve the variance requests with the following conditions: 

 
1) Subdivision review and approval by the Planning Board is required for the 

proposed lot line adjustment.   
2) Maximum building coverage permitted is 27.5% 

 

Variance Review Criteria 
This application must meet all five of the statutory tests for a variance (see Section 10.233 
of the Zoning Ordinance): 
 

1. Granting the variance would not be contrary to the public interest. 
2. Granting the variance would observe the spirit of the Ordinance. 
3. Granting the variance would do substantial justice. 
4. Granting the variance would not diminish the values of surrounding properties. 
5. The “unnecessary hardship” test: 

(a) The property has special conditions that distinguish it from other properties in the area. 
AND 
(b) Owing to these special conditions, a fair and substantial relationship does not exist 

between the general public purposes of the Ordinance provision and the specific 
application of that provision to the property; and the proposed use is a reasonable one. 
OR 
Owing to these special conditions, the property cannot be reasonably used in strict 
conformance with the Ordinance, and a variance is therefore necessary to enable a 
reasonable use of it. 

10.235 Certain Representations Deemed Conditions 
Representations made at public hearings or materials submitted to the Board by an applicant for a 
special exception or variance concerning features of proposed buildings, structures, parking or uses 
which are subject to regulations pursuant to Subsection 10.232 or 10.233 shall be deemed 
conditions upon such special exception or variance. 
 



MEMORANDUM 
 
TO:  Portsmouth Zoning Board of Adjustment (“ZBA”) 
FROM: R. Timothy Phoenix, Esquire  
  Monica F. Kieser, Esquire 
DATE: July 26, 2023 
RE:   Caleb & Samantha Ginsberg (303 Bartlett Street/Map 162, Lot 13)  

Peter & Donna Splaine (295/299 Bartlett Street/Map 162, Lot 14) 
General Residence A Zone 

 

Dear Chair Eldredge and Zoning Board Members:  
 

On behalf of Caleb & Samantha Ginsberg (“Ginsbergs”) & Peter & Donna Splaine 

(“Splaines”) collectively (the “Parties”), we are pleased to submit this memorandum and 

attached exhibits in support of Ginsberg’s request for zoning relief to be considered by the 

Zoning Board of Adjustment (“ZBA”) at its August 15, 2023 meeting in anticipation of the 

Parties’ request for a Lot Line Adjustment. 
 

I. EXHIBITS 
 

A. Plan Set – issued by Ross Engineering, LLC.  
B. Architectural Plan Set – issued by Charles Hoyt Designs.  
C. Site Photographs.  
D. Abutter Support Letters. 
E. Tax Map 162.  
 

II.  PROPERTY/PROJECT 
 

 303 Bartlett Street (Map 162 Lot 13) is 4,906 s.f.  narrow, existing single-family house 

lot with 36 ft. of frontage on Bartlett Street belonging to Ginsberg (the “Property” or “Lot 13”).  

The Property contains a single-family home occupying an approximate 1,085 s.f. footprint, 

including porches and rear deck and a detached 251 s.f. garage.  The home and rear deck 

encroach on the left side yard setback and garage is located 0.6 ft. from the right side boundary 

line.  295/299 Bartlett Street is a 4,802 s.f. corner lot with a long existing duplex belonging to 

Splaine (“Splaine Lot” or “Lot 14”).  Ginsbergs purchased Lot 13 in 2021 and seek to expand 

their home to connect with a new garage increasing living area to accommodate their growing 

family (the “Ginsberg Project”).  They worked with the Splaines, their direct abutter to come up 

with an acceptable garage addition.  Ginsbergs then commissioned a survey which revealed that 

the City Tax and GIS Maps incorrectly reflected the actual ownership of the land Ginsbergs, 

Splaines, and their respective predecessors had occupied for decades.    
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Below is the intersection of Bartlett Street and Meredith Way as depicted in the City’s 

MapGeo GIS Mapping.  Ginsberg’s Lot (Lot 13) is outlined in green with Lot 14, belonging to 

Splaine on the right. 

 

The zoomed in area of the preliminary survey reveals a light-blue, T-shaped parcel with 22.70 ft. 

of frontage on Bartlett vested in the Heirs of Martineau (See also Exhibit A): 

 

    

Ginsbergs and Splaine have acquired title of the T-shaped parcel of land from the Heirs 

of Martineau and now seek to divide it between their respective lots to reflect the historical usage 
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of the T-shaped parcel, and accommodate the Ginsberg garage.  Each lot will be rendered more 

conforming with respect lot size, lot size/dwelling unit and lot frontage as indicated below:   

 
Lot Existing Lot Area/Frontage Proposed Lot Area/Frontage 

 
Lot 13 (Ginsberg) 
(single family) 
 

 
4, 906 s.f./36.00’ on Bartlett 
 

 
6,665 s.f./37.00’ on Bartlett 
  
 

 
Lot 14 (Splaine) 
(duplex) 

 
4,802 s.f./36.00’ on Bartlett, 134’ on 
Meredith 
 

 
8,640 s.f./57.70’ on Bartlett and 
160’ on Meredith 

 

This unique set of circumstances and the Ginsberg Project has been reviewed by City 

Staff who directed the Parties to apply to the ZBA for the required dimensional relief for the 

Ginsberg Project in advance of a Planning Board the T-Shaped parcel between the Parties’ 

respective lots.  Staff has opined that the following relief is required: 

 

III. RELIEF REQUIRED: 
 

Variance Section/Requirement Existing Proposed 
 

PZO §10.520/Table §10.521: 
Dimensional Standards 
10’ Side Yard 

 

 

 
3.6’/7.0’ house (left) 
9.3’ deck (left) 
0.6’ garage (right) 
 

 

 
3.6/7.0’/10.8’ house (left)  
2.0’ garage addition (right) 

 

 

IV. OTHER PEMITS REQUIRED 
 

 Planning Board Subdivision/Lot Line Adjustment 
 Building Permit 

 
V. VARIANCE REQUIREMENTS   
 

1. The variances will not be contrary to the public interest. 
2. The spirit of the ordinance is observed. 

 

The first step in the ZBA’s analysis is to determine whether granting a variance is not 

contrary to the public interest and is consistent with the spirit and intent of the ordinance, 

considered together pursuant to Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 
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102 (2007) and its progeny.  Upon examination, it must be determined whether granting a 

variance “would unduly and to a marked degree conflict with the ordinance such that it violates 

the ordinance’s basic zoning objectives”.  Id.  “Mere conflict with the zoning ordinance is not 

enough”.  Id.  

In considering whether variances “in a marked degree conflict with the ordinance such 

that they violate the ordinance’s basic zoning objectives”.  Malachy Glen, supra, also held: 

One way to ascertain whether granting the variance would violate 
basic zoning objectives is to examine whether it would alter the 
essential character of the locality…. . Another approach to 
[determine] whether granting the variance violates basic zoning 
objectives is to examine whether granting the variance would 
threaten the public health, safety or welfare.  (emphasis added)  
 

 Here, the Ginsberg and Splaine homes exist on very narrow lots with each family 

occupying a portion of a T-Shaped parcel located between the respective lots.  The Project 

divides the T-Shaped parcel between the lots making each lot more conforming, as well as 

adding a garage addition for Ginsbergs.  The area of the Ginsberg addition within the left side 

yard is essentially in the same location as the existing rear deck.  The right-side yard setback to 

the garage increases to 2 ft. from approximately half a foot. All abutters approve of the proposal.  

(Exhibit D).   The acquisition of the T-shaped parcel and the construction of Ginsberg’s garage 

addition will neither “alter the essential character of the locality nor threaten the public health, 

safety or welfare.”  

 

3. Substantial justice will be done by granting the variance.   
 

If “there is no benefit to the public that would outweigh the hardship to the applicant” this 

factor is satisfied. Harborside Associates, L.P. v. Parade Residence Hotel, L.L.C, 162 N.H. 508 

(2011).  That is, “any loss to the [applicant] that is not outweighed by a gain to the general public 

is an injustice”.  Malachy Glen, supra at 109.  Ginsbergs are constitutionally entitled to the use of 

the lot as they see fit; including redevelopment of the Property for a permitted single-family 

home with an incorporated garage, fully zoning compliant except for lot size which cannot be 

changed.  “The right to use and enjoy one's property is a fundamental right protected by both the 

State and Federal Constitutions.” N.H. CONST. pt. I, arts.  2, 12; U.S. CONST. amends.  V, 

XIV; Town of Chesterfield v. Brooks, 126 N.H. 64 (1985) at 68.  Part I, Article 12 of the New 

Hampshire Constitution provides in part that “no part of a man's property shall be taken from 
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him, or applied to public uses, without his own consent, or that of the representative body of the 

people.”  Thus, our State Constitutional protections limit the police power of the State and its 

municipalities in their regulation of the use of property.  L. Grossman & Sons, Inc. v. Town of 

Gilford, 118 N.H. 480, 482 (1978).  “ Property” in the constitutional sense has been interpreted 

to mean not the tangible property itself, but rather the right to possess, use, enjoy and dispose of 

it.  Burrows v. City of Keene, 121 N.H. 590, 597 (1981).  (emphasis added).   The Supreme 

Court has held that zoning ordinances must be reasonable, not arbitrary and must rest upon some 

ground of difference having fair and substantial relation to the object of the regulation.  Simplex 

Technologies, Inc. v. Town of Newington, 145 N.H. 727, 731 (2001); Chesterfield at 69.   

Because the proposed addition matches existing conditions on the left side and increases 

the right-side yard setback, there is no benefit to the public from denying the variances. In 

comparison, Ginsbergs will suffer great harm because they will be unable to construct a garage 

addition with the assent of Splaine and all other abutters.  Splaine and Ginsbergs will suffer great 

harm because they will be unable to present the Subdivision application to the Planning Board 

which will increase their respective lots. Clearly, there is no benefit to public outweighing the 

hardship to the applicant if the variances are denied.   

 

4. Granting the variance will not diminish surrounding property values.   
 

Ginsbergs have taken great pains to consult each abutter obtaining assent from all.  Many 

homes in this neighborhood are constructed on small lots with homes or garages located in the 

side or rear yard setback.  (Exhibit E).  The proposed addition will improve the functionality of 

the Ginsberg home, while the subsequent subdivision will increase the side of both Parties’ 

respective lots improving zoning compliance.  Under these circumstances, it is clear that granting 

a variance for a garage addition with a greater right-side setback than then existing garage will 

not diminish surrounding property values. 

 

5. Denial of the variances results in an unnecessary hardship.  
 

a. Special conditions distinguish the property/project from others in the area.  
 

At 4,906 s.f., the Ginsberg Property is significantly less than the required lot size and lot 

area per dwelling unit requirement of 7,500 s.f., Application of the 10 ft. side yard setback to the 

lot (36 ft. wide at the front increasing to 40 ft. at the rear) results in a building envelope only 16-

20 ft. wide.  These circumstances combine to create special conditions and drives the request for 
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= Signed Letters of Approval = Our Properties

Dave and 
Jennifer 
Chapnick

Mike and 
Mary 
DeAtley

Natalie and John

Ronnie Anania 
and Dianna 
Barrett
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July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

We are Portsmouth residents and homeowners currently living at 97 Meredith Way. Our property 

directly abuts 299 and 303 Bartlett Street. We have been informed as to the details of the proposed 

(1) lot line adjustment between the Splaine and Ginsberg residences at 299 and 303 Bartlett Street, 

and (2) home addition project the Ginsberg family is planning at 303 Bartlett Street. We offer this 

letter to confirm our full support of both proposals. We think that both the lot line adjustment and 

the Ginsberg’s home addition project are in the best interest of the neighborhood at large. 

Thanks very much your time and consideration of our perspective. Please let us know if you have 

any questions or concerns.  

 

Sincerely,  

 

David & Jennifer Chapnick 

97 Meredith Way 

Portsmouth, New Hampshire 03801 

DocuSign Envelope ID: 393A15D9-61BF-4EE9-A28E-459CDBC20038



July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

I am a Portsmouth resident and homeowner currently living at 314 Bartlett Street. My property 

abuts 299 and 303 Bartlett Street (I am directly across Bartlett Street from 303). I have been 

informed as to the details of the proposed (1) lot line adjustment between the Splaine and Ginsberg 

residences at 299 and 303 Bartlett Street, and (2) home addition project the Ginsberg family is 

planning at 303 Bartlett Street. I offer this letter to confirm my full support of both proposals. I 

think that both the lot line adjustment and the Ginsberg’s home addition project are in the best 

interest of the neighborhood at large. 

Thanks very much your time and consideration of my perspective. Please don’t hesitate to reach 

out with any questions or concerns.  

 

Sincerely,  

 

Becky Vardell 

314 Bartlett Street 

Portsmouth, NH 03801 

DocuSign Envelope ID: A54C9358-9AA7-411B-9093-696B55C5BAB3



July 2023 

Re: Abutter Support of Lot Line Adjustment and Home Addition Project (299/303 Bartlett Street) 

 

To Whom It May Concern,  

I am a Portsmouth resident and homeowner currently living at 302 Bartlett Street. My property 

abuts 299 and 303 Bartlett Street (I am directly across Bartlett Street from 303 and 299). I have 

been informed as to the details of the proposed (1) lot line adjustment between the Splaine and 

Ginsberg residences at 299 and 303 Bartlett Street, and (2) home addition project the Ginsberg 

family is planning at 303 Bartlett Street. I offer this letter to confirm my full support of both 

proposals. I think that both the lot line adjustment and the Ginsberg’s home addition project are in 

the best interest of the neighborhood at large. 

Thanks very much your time and consideration of my perspective. Please don’t hesitate to reach 

out with any questions or concerns.  

 

Sincerely,  

 

Louie Prince 

302 Bartlett Street 

Portsmouth, NH 03801 

DocuSign Envelope ID: 7E783826-3809-4EB7-A430-588A02AE9E25
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